IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

WLLIE JAMES STEWART, Petitioner

V. NO. 4:94CVv138-B-0O

J. STEWART MURPHY, ET AL, Respondents

OP1 NI ON

Petitioner, WIllie Janes Stewart, an inmate at the M ssi ssi ppi
State Penitentiary, files this petition for wit of habeas corpus
pursuant to 28 U. S. C. 82254 seeking to go before the next avail abl e
parol e board and that he be granted parole release in that he
qualifies wunder the factors that should be considered in
determ ni ng whether to grant parole.

Petitioner alleges that he has been denied parole at |east
seven tinmes since he was first considered for parole in January,
1983. He further alleges that on each occasion the only factor
consi dered by the board was the nature of his crimnal offense, and
the only explanation given for the board' s decisions being that
petitioner's release would not be in the "best interest of
society," or because of "the nature of the crinme". He also
conplains that the parole board in 1985 gave himan ei ghteen (18)
month set-off before he can be considered again for parole. He
contends that these periods were inproper because on all other
occasions he was given a one year set-off, and the | onger periods

were not authorized by the state |egislature.



Petitioner has also filed a Mdtion for Acceleration and\or
Advancenent of this matter under Rule 72(a) of the Federal Rul es of
Cvil Procedure. Petitioner has been incarcerated for twenty-six
(26) years and contends that advancing this cause is therefore
appropri ate.

After carefully considering the allegations of this pro se
petition to determine if constitutional issues are raised, and
giving petitioner's allegations the liberal interpretationrequired

by Haines v. Kerner, 404 U. S. 519 (1972), this court has cone to

the foll owm ng concl usi ons.

G ounds 1 and 2

In Gounds 1 and 2 petitioner alleges that the M ssissippi
State Parol e board deni ed proper consideration for release at his
parol e hearings and inproperly failed to furnish detailed witten
statenents explaining the recourse for denial of parole.

Li berally construing petitioner's pleading it appears that he
may be attenpting to allege a claim under the equal protection
cl ause. The equal protection clause does not require absolute

equality. Ross v. Moffitt, 417 U S. 600, 612 (1974). To state

that rights under the equal protection clause have been viol at ed,
petitioner nust allege that the violation was based on an

intentional discrimnation. Laverniayv. Lynaugh, 845 F. 2d 493, 496

(5th Gr. 1988) (citing Washington v. Davis, 426 U S. 229, 239

(1976)). The intentional discrimnation "inplies that the
deci si onmaker singled out a particular group for disparate

treatment and selected his course of action at least in part for



the purpose of causing its adverse effects on the identifiable

group.” 1d. (quoting Shango v. Jurich, 681 F.2d 1091, 1104 (7th

Cr. 1982) (citing Personnel Adm nistrator of Mssachusetts v.

Feeny, 442 U.S. 256 (1979)).

More specifically, the procedures used by the officials of the
M ssi ssi ppi Departnent of Corrections in determning eligibility
for parole are matters left to the discretion of the Parol e Board.

Scales v. Mssissippi State Parole Board, 831 F.2d 565 (5th Gr.

1987); lrving v. Thigpen, 732 F.2d 1215 (5th G r. 1984).

Petitioner makes no show ng that the Parol e Board abused its
di scretion and has failed to all ege any facts to establish that the
def endant s purposeful ly and i ntentional ly di scri m nated agai nst him
i n conducting the parol e proceedings.

Further, the lack of a witten statenent of reasons for the
Board's decision to deny parol e does not anount to a deprivation of

constitutional rights. Johnson v. Wlls, 566 F.2d 1016, 1017 (5th

Cr. 1978). See also, Scales and lrving, supra.

G ounds 3 and 4

Petitioner clains that his "set-off" times were arbitrarily
i ncreased and were not authorized by the state |egislature. He
states that he went before the parole board and received set-off

times as foll ows:

January 4, 1983 - one (1) year set-off
Decenber 18, 1984 - one (1) year set-off
Novenber 27, 1985 - ei ghteen (18) nonth set-
of f

Decenber 12, 1987 - one (1) year set-off
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April 10, 1990 - one (1) year set-off
April 18, 1991 - one (1) year set-off
April 9, 1992 five (5) year set off

These facts are virtually identical to those in Hunter v.
Mur phy, No. 92-7747 (5th Cr. March 31, 1993), in which the
Court of Appeals remanded the case to the District Court so
that the |ower court could determ ne whether prior practice
had created a constitutionally protected liberty interest in
annual parole consideration. Hunter, id., is now pending
before this court, as is a notion to assert a class claim

Concl usi on

Considering the all egations containedinthe petition, no
arguabl e factual or legal basis for a claimof constitutional
di mensi on exists for the wongs asserted in Gounds 1 and 2
entitling petitioner to the relief sought, it is the opinion
of the court that these two grounds be dism ssed wthout
hearing for failure to state a clai mupon which relief can be
granted.?

Grounds 3 and 4 shall be further considered by the court.
If the class is certified, the court wll construe this

petition as a Motion for Leave to Intervene. |If there is no
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The Motion to Accelerate is denied. There is no
show ng of a need for immediacy or that petitioner would be
harmed if the case proceeds in due course.



class certification this case shall proceed individually on
t hese two grounds.

A final judgnent in accordance with this opinion will be
ent er ed.

This the day of , 1994.

NEAL B. BI GGERS, JR
UNI TED STATES DI STRI CT COURT JUDGE



